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MENTAL CAPACITY ACT POLICY (INC DOLS) – PP11
1.
INTRODUCTION

The Mental Capacity Act 2005 (MCA) was enacted to ensure that people were assumed to have capacity for decisions about their life and wellbeing unless they had been assessed as not having capacity. The key points are contained in the section describing the basic principles and the section relation to the liability of people working in social care. This policy and capacity as a whole is applicable to all people
2.
POLICY STATEMENT 
It is the policy of Phoenix Support to comply with all legal requirements on the organisation and ensure that the rights and liberties of service users are maintained at all times. Phoenix Support believes in every person’s right to choice and to exercise that right. We will support anyone with their choice and help provide the information to reach a proper informed choice. Even an unwise choice made by a person with capacity will be supported.
3.
DEFINITION
Mental capacity is a term now defined within the Act itself. It has a basic summary that it is the person’s ability to make an informed decision as to their own wishes or desires having knowledge of and ability to retain the information relating to the topic for which they are considering. In terms of definition, capacity allows every person the ability to make an unwise decision, this does not automatically mean no capacity. 
4.
PURPOSE

This policy and procedure informs a central part of the organisation’s practice in relation to the legal requirements on staff and others and the expectations concerning the people we support. In particular, people using Phoenix Support Services must give consent to receiving Care and Treatment and if they are unable to do so, this procedure is to be used to enable consent to be given by others.

5.
CONTEXT

This Policy is driven by the law (Mental Capacity Act 2005) and subsequent regulation and guidance. Noncompliance may be deemed to be an offence committed by a person providing care and support, or the organisation if a person’s best interests are not met. Issues that involve the MCA often involve other legislation including the Care Act 2014, Human Rights Act 1998, Mental Health Act 1983 and the Equality Act 2005 these are a few of many.
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6.1
MENTAL CAPACITY ACT
6.1.1
The Mental Capacity Act 2005 (MCA) is applicable to everyone, whether you work in health and social care or whether you are an unpaid carer or family member. The MCA relates to the care, treatment and support of people aged 16 and over who live in England and Wales and who lack the mental capacity to make specific decisions for themselves. 
6.1.2
The MCA will only apply to people who lack capacity. Therefore, to ascertain whether a person lacks capacity it will involve assessing the person’s ability, either informally or formally to make a specific decision at the time it arises, in order to provide the care and support that is in their best interests. This procedure explains how to establish and record this.

6.1.3
The MCA contains five fundamental principles and provides a statutory framework on how to assess a person’s mental capacity and how to determine their best interests.  Section 1(2) of the MCA requires that there must always be the presumption that a person you provide care or treatment for possesses the requisite mental capacity to make decisions for themselves.

6.2
PEOPLE INVOLVED

6.2.1
A person’s family has the right to be consulted when a best interest’s decision pursuant to section 4 of the MCA needs to be made.  There is an obligation for you to consult, where practical and appropriate, people who are involved in caring for the person who lacks capacity and anyone interested in their welfare about decisions affecting that person.  
6.2.2
You must find out if the person has a Lasting Power of Attorney (LPA) or a court appointed Deputy; they will have the legal authority to make health, welfare and/or financial decisions for the person.
6.2.3
The MCA has provision for an Independent Mental Capacity Advocate (IMCA) to be appointed to support the person if they lack capacity and is ‘un-befriended’.  The IMCA will support the person with complex decisions, for example serious medical treatment or accommodation move.

6.3
DEPRIVATION OF LIBERTY SAFEGUARDS
6.3.1
In 2009 the government brought out an amendment to the MCA. This amendments were the Deprivation of Liberty Safeguards (DOLS).  These safeguards have jurisdiction in relation to people aged 18 years and over, living in a care home or hospital and who lack the mental capacity to consent to their care and treatment. In other settings the Court of Protection can authorise a deprivation of liberty.
6.3.2
The MCA and DOLS are accompanied by their own Codes of Practice and can be accessed at www.dca.gov.uk. All managers should ensure that their staff members have access to these.
6.3.3
The MCA DOLS are covered by Schedule A1 and 1A of the MCA and the Deprivation of Liberty Safeguards Code of Practice. The MCA DOLS will protect people who cannot make decisions about treatment or care and who need to be cared for in a restrictive way - for example, some people who have dementia, a mental health problem or a severe learning disability.

6.3.4
The law says the MCA DOLS authorisation must be used if people need to have their liberty taken away in order to receive treatment and/or care that is in their best interests and protects them from harm.
6.3.5
Before thinking about applying for a DOLS authorisation, care providers are expected to think about providing care in different ways which avoid depriving someone of their liberty.

6.4
FUNDAMENTALS OF CAPACITY

6.4.1
Possessing mental capacity for the purposes of the MCA means that a person has a legal right to make their own decisions (however unusual those decisions might seem). The MCA says that a person is unable to make a particular decision if they cannot do one or more of the following four things:
1) Understand information given to them.
2) Retain that information long enough to be able to make the decision.
3) Weigh up the information available to make the decision.
4) Communicate their decision - this could be by talking, using sign language or even simple muscle movements such as blinking an eye or squeezing a hand.

6.4.2
It is specifically designed to cover situations where someone is unable to make a decision because the way their mind or brain works (such as dementia) or disability, or the effects of drugs or alcohol.
6.4.3
You should always start from the assumption under section 1(2) of the MCA that the person has capacity to make the decision in question. If it appears that the person may lack capacity you are required to undertake an assessment of capacity.
6.4.4
Mental Capacity is time and issue specific. Just because someone lacks capacity to make a decision on one occasion that does not mean that they will never have the requisite capacity to make a decision in the future, or about a different matter.
6.4.5
Recording capacity at time of decision is important within support plans and event logs
6.5
THE FIVE FUNDAMENTAL PRINCIPLES 

6.5.1
Under section 1 of the MCA to always bear in mind 

6.5.1.1
Section 1(2) every adult has the right to make his or her own decisions and must be assumed to have capacity unless it is proven otherwise. 
6.5.1.2
Section 1(3) people must be supported as much as possible to make a decision themselves before anyone should conclude that they cannot make their own decision. If a lack of capacity is established, it is still important that you involve the person as far as possible in making decisions.
6.5.1.3
Section 1(4) people have the right to make what others might regard an unwise or eccentric decision. You cannot treat them as lacking capacity for that reason.
6.5.1.4
Section 1(5) any action taken for or on behalf of a person who lacks mental capacity must be done so in their best interests. 
6.5.1.5
Section 1(6) anything done for, or on behalf of, people without capacity should be the least restrictive of their basic rights and freedoms. This must be in their best interests and in a way that interferes the least with their rights and freedom of action.
6.6
WHEN SHOULD CAPACITY BE ASSESSED
6.6.1
Section 2 of the MCA, any assessment of a person’s capacity must be time and issue specific and be to determine whether that person is unable to make a decision due to an impairment of or a disturbance in the functioning of the mind or brain. An assessment should be undertaken if it appears to the professionals involved in the person’s care that the person is having problems understanding and retaining information 
6.6.2
You should identify the decision to be made, the person may be able to make some decisions, but not others. It is important not to decide that someone lacks capacity based upon their age, appearance, condition or behaviour alone without undertaking a mental capacity assessment.

6.7
THE FUNCTIONAL TEST 
6.7.1
Before you can give care, support or treatment you must obtain the person’s consent.  If you have concerns that they are unable to give you this consent, due to their illness or their diagnosis, then a capacity assessment must be undertaken to confirm that they are unable to make this decision.  

6.7.2
Every effort must be made to inform and involve family, friends and/or carers or an Independent Mental Capacity Advocate (IMCA) if one has been appointed.  

6.7.3
A person will be deemed unable to make the particular decision if after all appropriate help and support to make the decision has been given to them (principle 2) they cannot do the following things:
1) Understand the information understanding the likely consequences of making, or not making the decision.
2) Retain that information.
3) Use or weigh that information as part of the process of making the decision.
4) Communicate their decision
6.7.4
Every effort should be made to find ways of communicating with someone before deciding that they lack the capacity to make a decision based solely on their inability to communicate. Very few people will lack capacity on this ground alone. 
6.7.5
An assessment must be made on the balance of probabilities - is it more likely than not that the person lacks capacity? You should be able to show in your records why you have come to the conclusion that the person lacks capacity to make the particular decision.
6.8
CHALLENGING THE RESULT 
6.8.1
Sometimes the assessment that you or a colleague has made will be challenged.  This may be by the person who has been assessed or by someone acting for them, for instance a relative or an advocate. When an assessment is challenged, the person could seek resolution in the following ways:


1) The first step will always be to raise the matter with the person who did the assessment.

2) A second opinion may be useful in some cases.
3) Involve an advocate (not an IMCA) who is independent of all parties involved.
4) Local complaints procedures.
5) Mediation.
6) Case Conference.
7) If a resolution is not possible they can apply to the Court of Protection to seek a ruling.
6.8.2
For more detailed guidance on channels for resolving disagreements you should refer to the Code of Practice.

6.9
BEST INTERESTS
6.9.1
If a person has been assessed as lacking capacity then any action taken, or any decision made (principle 4).  The person who has to make the decision is known as the ‘decision-maker’ and normally will be the carer responsible for the day to day care, or a professional such as a doctor, nurse or social worker. 

6.9.2
Section 4 of the MCA gives a checklist of key factors which you must consider when working out what is in the best interests of a person who lacks capacity. This list is not exhaustive and you should refer to the Code of Practice for more details.

6.9.3
It is important not to make assumptions about someone’s best interests merely on the basis of the person’s age or appearance, condition or any aspect of their behaviour.
6.9.4
The decision-maker must consider all the relevant circumstances relating to the decision in question.
6.9.5
The decision-maker must consider whether the person is likely to regain capacity (for example, after receiving medical treatment). If so, can the decision or act wait until then?
6.9.6
The decision-maker must involve the person as fully as possible in the decision that is being made on their behalf.
6.9.7
If the decision concerns the provision or withdrawal of life-sustaining treatment the decision-maker must not be motivated by a desire to bring about the person’s death.
6.9.8
The decision maker must in particular consider:
1) the person’s past and present wishes and feelings; and
2) Any beliefs and values that would likely influence the decision in question 
3) As far as possible the decision-maker must consult other people if it is appropriate to do so and take into account their views especially: 
· anyone previously named by the person as someone to be consulted;
· carers, close relatives, friends or anyone else interested in the person’s welfare;
· any Attorney appointed under a Lasting Power of Attorney; and
· A Deputy appointed by the Court of Protection to make decisions for the person.
6.9.9
If you are making the decision pursuant to section 4 of the MCA, you must take the above steps, amongst others and weigh up the above factors in order to determine what is in the person’s best interests. For more information you should refer to the Code of Practice.
6.9.10
For decisions about serious medical treatment or certain changes of accommodation and where there is no one who fits into any of the above categories, you should consider whether you need to involve an Independent Mental Capacity Advocate (IMCA)

6.10.
THE INDEPENDENT MENTAL CAPACITY ADVOCATE (IMCA) 
6.10.1
An IMCA is a specific type of advocate that has to be involved if there is no-one appropriate who can be consulted. An IMCA is not the decision-maker, but the decision-maker has a duty to take into account the information given by the IMCA.

6.10.2
The IMCA service is provided in each local authority area in England and in each local health board area in Wales. An IMCA will only be involved if the decision is about serious medical treatment provided by the NHS, it is proposed that the person be moved into long-term care of more than 28 days in a   hospital or 8 weeks in a care home; or a long-term move (8 weeks or more) to different accommodation is being considered
6.10.3
The duties of an IMCA are to support the person who lacks capacity and represent their views and interests to the decision-maker, obtain and evaluate information - an IMCA can talk in private and examine, and where appropriate, take copies of health and social care records such as clinical records, care plans or social care assessment documents as far as possible, ascertain the person’s wishes and feelings, beliefs and values; ascertain alternative courses of action, obtain a further medical opinion, if necessary; and Prepare a report for the person who instructed them.
6.10.4
If an IMCA disagrees with the decision made, they can also challenge the decision-maker.
Provide care or treatment to people who lack capacity

6.10.5
The MCA provides legal protection from liability for carrying out certain actions for people who lack capacity to consent, provided that you have observed the principles of the MCA; and you reasonably believe the action you have taken is in the best interests of the person
6.10.6
It is important to remember, some decisions that you make could result in major life changes or have significant consequences for the person concerned and these need particularly careful consideration. 

6.11
INFORMATION FOR SOCIAL CARE
6.11.1
Provided you have complied with the MCA in assessing a person’s capacity and have acted in the person’s best interests, you can carry out many aspects of a person’s personal care without their consent and have protection from liability in doing so:  

6.11.2
As such acts may be disputed it is in your interests to keep a record of the steps taken and the factors considered in doing so. How detailed that will be may vary according to the seriousness of the action.

6.11.3
In emergencies, it will often be in the person’s best interests for you to provide urgent care without delay.

6.12
COMMON LAW ASSESSMENT DECISIONS
6.12.1
Specific serious decisions are not covered by the provisions of the Mental Capacity Act 2005, and will require the application of specific common law tests of capacity. They include making a will, entering into a contract, Gifting AND commencing litigation

6.12.2 
There are also a number of decisions which no one may take on behalf of a person without capacity. These include:
1) Consent to marriage;

2) Consent to sexual relations;

3) Consent to divorce on the basis of 2 years’ separation;

4) Consent to adoption or to the freeing of a child for adoption;

5) Voting at an election for any public office; or 
6) Discharging parental responsibilities.
6.13
LASTING POWERS OF ATTORNEY (LPA)
6.13.1
LPA allows people over the age of 18 to formally appoint one or more people to look after their health and welfare and/or property and financial affairs if at some time in the future they lose the capacity to make these decisions for themselves. 
6.13.2
The person making an LPA is called the donor and the power that is given to someone else is called a Lasting Power of Attorney (LPA) and the person(s) appointed are known as an attorney(s). The LPA gives the attorney authority to make decisions on behalf of the donor and the attorney has a duty to act or make decisions in the best interests of the donor.
6.13.3
There are two different types of Lasting Powers of Attorney:

6.13.3.1
A Health and Welfare Lasting Power of Attorney is for decisions about both health and personal welfare; and

6.13.3.2
A Property and Affairs Lasting Power of Attorney is for decisions about property and financial matters.

6.13.4
The introduction of LPAs for property and affairs means that no more Enduring Powers of Attorney (EPA) can be made, but the MCA makes transitional provisions for existing EPAs to continue whether they are registered or not. This means that pre-existing EPAs can continue to be used (whether registered or not) and can continue to be registered.

6.13.5
When a person makes an LPA they must have the capacity to understand the document and the power they are giving to another person.

6.13.6
Before an LPA takes effect it must be registered with the Office of the Public Guardian. This is vital, without registration the power cannot be exercised. 

6.13.7
An LPA for property and affairs can be used when the donor still has capacity unless the donor specifies otherwise.

6.13.8
A Health and Welfare Attorney has no power to consent to, or refuse treatment, at any time or about any matter when the person has the capacity to make the decision for himself or herself. 

6.13.9
If the person in your care lacks capacity and has created a Health and Welfare LPA, the Attorney is the decision-maker on all matters relating to the person’s care and treatment. Unless the LPA specifies limits to the Attorney’s authority the Attorney has the authority to make personal welfare decisions and consent to or refuse treatment (except life-sustaining treatment) on the donor’s behalf. 
6.13.10
The Attorney must make these decisions in the best interests of the person lacking capacity and if there is a dispute that cannot be resolved, for example, between the attorney and a doctor, it may have to be referred to the Court of Protection for a decision.

6.13.11
If the decision is about life-sustaining treatment, the Attorney only has the authority to make the decision if the LPA specifies this.

6.13.12
If you are directly involved in the care or treatment of a person who lacks capacity, you should not agree to act as their Attorney other than in exceptional circumstances, for instance, if you are the only close relative of the person.
6.13.13
It is important to read the terms set out in LPA documentation (if it is available) to understand the extent of the power conferred upon the Attorney.

6.14
ADVANCE DECISIONS TO REFUSE TREATMENT 
6.14.1
Sometimes people have clear views about what types of treatment they do not want to have and would not consent to. An advance decision allows them to express these views clearly, before they lose capacity. Advance decisions, also called advance directives or ‘living wills’ can currently be made under common law and the MCA puts them on a statutory footing.
6.14.2
An advance decision is where a person aged 18 or over may set out what particular types of treatment they would not want to have and in what circumstances, should they lack the capacity to refuse consent to this treatment for themselves in the future. 
6.14.3
It can be about any treatment even if it may result in the person’s death and if it is valid and applicable it must be followed as it is legally binding and has the same force as when a person with capacity refuses treatment. 

6.14.4
An advance decision does not need to be in writing, except for decisions relating to life-sustaining treatment. An example of this may be when a person makes the advanced decision not to have chemotherapy should they be diagnosed with cancer at some point in the future. This advanced decision must be followed if and when it becomes relevant and the doctor is satisfied that it is valid and applicable.

6.14.5
You will not incur liability for providing treatment in a patient’s best interests if, having taken reasonable steps, you do not know or are not satisfied that a valid and applicable advance decision exists. If you are satisfied that an advance decision exists which is valid and applicable, then not to abide by it could lead to a legal claim for damages or a criminal prosecution for assault.

6.14.6
If you reasonably believe that there is a valid and applicable advance decision then you will not be held liable for the consequences of abiding by it and not providing treatment. It is vital that you clearly record how you came to your conclusions.

6.15
CONSCIENTIOUS OBJECTION 
6.15.1
You will not have to act on an advance decision if you object to it on religious or moral grounds. 

6.15.2
You must make this known as soon as possible and arrangements must be made for the management of the persons care to be transferred to another health professional.

6.15.3
Disputes and disagreements about advance decisions, will have to form a view about whether or not an advance decision is valid and applicable and you should refer to chapter 9 of the Code of Practice for more detailed guidance particularly if there is a disagreement.

6.15.4
If there is a dispute or difficulty, then you should consider mediation or the matter could be referred to the Court of Protection by you or a relative, carer or a close friend of the patient.

6.15.5
Dealing with advance decisions that were made before October 2007

6.15.6
If any of the people you provide care or treatment for had an advance decision (sometimes known as a ‘living will’) before the MCA came into force then it may still be valid.

6.16
NEW CRIMINAL OFFENCE
6.16.1
Section 44 of the MCA introduces a new criminal offence of ill treatment and wilful neglect of a person who lacks capacity. It applies to:
1) Anyone caring for a person who lacks capacity;

2) An Attorney appointed under an Enduring Power of Attorney (or Lasting Power of Attorney from 1st October, 2007);

3) A Deputy appointed by the Court of Protection (from 1st October, 2007)

6.16.2
Ill treatment: the individual has deliberately ill-treated the person without capacity or been reckless in the way they have treated the person such that it has caused harm or damage to the person’s health.

6.16.3
Willful neglect: the meaning varies depending on the circumstances but usually means a failure to carry out an act the person knew they had a duty to do. Penalties range from a fine and/or up to five year’s imprisonment.

6.17
THE USE OF RESTRAINT
6.17.1
Restraint covers a wide range of actions, including the use, or threat, of force to do something that the person concerned resists, for example by using bed rails or confining people’s movements or a restriction of his or her liberty of movement (falling short of a restriction that would deprive them of their liberty).

6.17.2
The MCA identifies two additional conditions that must be satisfied in order for protection from liability for restraint to be available.
1) You must reasonably believe that it is necessary restrain the person who lacks capacity in order to prevent them coming to harm.
2) Any restraint must be reasonable and in proportion to the potential harm.

6.17.3
Using excessive restraint could leave you liable to a range of civil and criminal penalties. For instance, it may be necessary to accompany someone when going out because they cannot cross roads safely, but it may be unreasonable for you to stop them from going outdoors all together.

6.18
RECORD-KEEPING
6.18.1
As a person who works in health or social care it is important that you record accurately the decisions you make about the assessment of mental capacity, and the determination of best interests.
6.19
THE MCA AND THE MENTAL HEALTH ACT 1983
6.19.1
The MCA may be used to treat people for mental disorder when they cannot consent to the treatment because they lack capacity and where the treatment is in their best interests.

6.19.2
The MCA cannot be used to detain anyone. If you think a person might need to be detained for treatment for a mental disorder, you will need to consider taking steps to have them assessed with a view to detention under section 3 of the Mental Health Act 1983 (MHA).
6.20
DISPUTE PROCESS
6.20.1
There are likely to be occasions when someone may wish to challenge the results of an assessment of capacity. The first step is to raise the matter with the person who carried out the assessment. If the challenge comes from the individual who is said to lack capacity, they might need support from family, friends or an advocate. The assessor needs to:

6.20.2
Give reasons why they believe the person lacks capacity to make the decision, and provide objective evidence to support that belief.

6.20.3
The assessor must therefore show they have applied the principles of the MCA. Attorneys, Deputies and professionals will need to show that they have also followed guidance in the MCA Code of Practice
6.20.4
It might be possible to get a second opinion from an independent professional or another expert in assessing capacity although they will not be the decision makers. But if a disagreement cannot be resolved, the person who is challenging the assessment may be able to apply to the Court of Protection. The Court of Protection will look at the evidence available and make a declaration as to whether a person has capacity to make the decision in question. There may be some financial implications associated with the request for a declaration, (usually a £400 application fee).

6.21
DEPRIVATION OF LIBERTY SAFEGUARDS POLICY
6.21.1
The deprivation of liberty should not be a common occurrence.  For example, preventing a person from leaving their home because there is a risk that they would try to cross the road in a dangerous way, is likely to be seen as a proportionate restriction or restraint to prevent the person from coming to harm.  Similarly, locking a door to guard against immediate harm is, in itself, unlikely to constitute a deprivation of liberty.  

6.21.2
However, to lock somebody in their home for longer periods and not allow them outside because of the risks, could amount to a deprivation of liberty. Therefore, the duration of any restrictions is also a relevant factor and actions that are immediately necessary to prevent harm are unlikely to amount to a deprivation of liberty.

6.21.3
There are a number of factors that the courts have identified as being particularly relevant in determining whether a deprivation of liberty is occurring.  While not an exhaustive list, these include:
1) Restraint is used, including sedation, to admit a person to an institution where that person is resisting admission: 
2) Staff exercise complete and effective control over the care and movement of a person for a significant period
3) Staff exercise control over assessments, treatment, contacts and residence
4) A decision has been taken by the institution that the person will not be released into the care of others, or permitted to live elsewhere, unless the staff in the institution consider it appropriate
5) A request by carers for a person to be discharged into their care is refused
6) The person is unable to maintain social contacts because of the restrictions placed on their access to other people
7) The person loses autonomy because they are under continuous supervision or control.

6.21.4
The presence or any of these factors would not in itself necessarily constitute a deprivation of liberty.  However, the greater the number of factors present and the greater the degree of intensity, the more likely it is that a person is being detained.

6.21.5
There is unlikely to be any simple definition that can be applied in every case and in assessing whether an application must be made, in each case the care home manager must consider the following:
1) The circumstances of the specific case.
2) What measures are being taken in relation to the individual?  When are they required?  For what period do they endure?  What are the effects of any restraints or restrictions on the individual?  Why are they necessary?  What aim do they seek to meet?
3) What are the views of the relevant person, their family or carers?  Does anyone object to the measures?
4) Do any of the constraints of the individual’s personal freedom go beyond restraint or restriction to the extent that they constitute a deprivation of liberty?
5) Does the cumulative effect of the restrictions imposed amount to a deprivation of liberty even if individually they would not?
6.21.6
Qualifying requirements - Certain conditions must be met before a person may be deprived of their liberty. These conditions are known as the ‘qualifying requirements’. The 6 qualifying requirements are:

1) Age: to assess if the person being deprived is aged 18 or over.
2) No refusals: to ensure that the proposed treatment does not conflict with a valid decision already made by an attorney or deputy on the person’s behalf, or with a decision made in advance by the relevant person themselves.
3) Mental capacity: to confirm whether the person being deprived of liberty lacks capacity to consent to the arrangements made for their care and treatment 
4) Mental health: to check whether the person being deprived of liberty is suffering from a mental disorder within the meaning of the Mental Health Act 1983 
5) Eligibility: to rule out the application of the Mental Health Act 1983
6) Best interests: firstly to establish whether the proposed care plan would deprive the person of their liberty, and secondly to confirm whether it is: 
· in the best interests of the person to be subject to the authorisation 

· necessary in order to prevent them from coming to harm 

· A proportionate response to the likelihood of them suffering harm and the seriousness of that harm. 

6.21.7
A DoLS referral to the Court of Protection must be made by the Local Authority Care Manager.
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